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OVERVIEW

 

PURPOSE:

 

The purpose of this guide is to support and assist the Southern Sudan State Constitutional Drafting Committees in preparing state constitutions that are compatible with the Interim Constitution of Southern Sudan (ICSS), the Interim National Constitution (INC) and the Comprehensive Peace Agreement (CPA), by:

 

· providing a brief overview of the framework of those documents; and 

· highlighting the provisions of those documents that are most relevant to the roles and powers of the Southern States.

 

It should be noted that this guide has been specifically designed to be used as a reference tool by the Southern Sudan State Constitutional Drafting Committees in the process of drafting the state constitutions. It is not intended to be a general guide to the CPA, the INC or the ICSS, as it focuses most on the provisions that are relevant to the Southern States.

 

Further, the State Committees should not rely on this guide for the precise content of the CPA, the INC or the ICSS. This guide includes summary information only. For precise details regarding the content of the CPA, the INC or the ICSS, the Committees should refer directly to those documents.  
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SECTION ONE: INTRODUCTION
 

Part 1: Constitutions

 

What is a constitution?

        A constitution is the fundamental law of a nation or a state that establishes the framework and basic principles for government. 

        It is the supreme law, and no other law can contradict it. It is binding on all government institutions, so all government institutions must comply with it.

        Because it is the most important of all laws, the constitution is usually more difficult to change than ordinary laws. For example, it might require a vote of two thirds of the legislature to change the constitution; whereas other laws might only require a vote of more than half of the legislature.

 

What is the role of a constitution?

A constitution usually sets out the following:

        guarantees of basic rights and freedoms for individuals or groups

        the basic principles for governing a nation, or a state within a nation

        the framework and composition of the main institutions of government

        the powers and duties of each level of government

        the relationship between the different levels of government

 

What types of matters are addressed in a constitution?

        Throughout the world, there are many different types of constitutions. The matters that are addressed and the level of detail vary greatly depending on the issues that the people of a particular nation or state think are most important.
        Virtually all constitutions provide for the basic framework of government; and many constitutions set out guarantees of rights and freedoms. Some constitutions also address various other matters considered particularly important when the constitution was written. For example, the Constitution of South Africa includes very strong protection for human rights, including protection against discrimination and guaranteed equality for all citizens.
        The Interim National Constitution of Sudan addresses a wide range of matters including: the framework for a democratic and decentralised system of government; the establishment of various independent institutions and commissions; the sources that will be used as the basis of legislation; principles to ensure the equitable sharing of wealth and resources; religious rights; military and security issues; elections; and various other issues that were addressed in the Comprehensive Peace Agreement.
 

What is a sub-national constitution?

        Many nations are divided into sub-national areas (e.g. states, regions or provinces), which have their own structures of government with a certain amount of authority to govern their own affairs (sometimes considerable authority like that exercised by the Government of Southern Sudan). Often, these sub-national areas have their own constitutions.
        While a national constitution usually sets out the overall national framework for government and the division of powers between the different levels of government, a sub-national constitution focuses on the relevant sub-national area and sets out in more detail the way that area will be governed, in line with the powers assigned to the sub-national level of government in the national constitution and the particular laws and traditions of that area.
        Usually, a national constitution will have a provision that requires any sub-national constitution to be in conformity with the provisions of the national constitution.
        A sub-national constitution can guarantee rights and freedoms and provide for procedures even if the national constitution does not.
 

What are some examples of sub-national constitutions?

        Many nations have both national and sub-national constitutions. For example, South Africa has a national constitution that allows the provinces to adopt their own constitutions, as long as they conform to the national constitution. The province of the Western Cape in South Africa is a good example of a strong sub-national constitution.
        Another example is Ethiopia, which has a national constitution that divides the nation into nine states with their own state constitution. 
        The United States of America and Australia are two other examples where a national constitution provides for the division of powers between a central federal government and individual state governments. Each of the states within the United States and Australia has their own state constitution.
 

Some key terms:

 

        Democratic system of government:


Democracy is a system of government where the people have a direct say in how they are governed, by electing representatives to govern on their behalf. All citizens are given equal opportunities to participate in the system of governance by voting in elections and by running for election to public office.
 

        Separation of powers:

This refers to the “separation” between the three core institutions of government – the Executive Government, the Legislature, and the Judiciary. Each institution exercises a particular function; and each has its own authority and a certain amount of independence from the others. This prevents too much power being concentrated in one body.

 

        Decentralised system of governance:

A decentralised system of governance is one where certain responsibilities and powers are transferred from the central national government to relatively autonomous sub-national authorities accountable to the citizens of their particular sub-national area. The powers of governing within the nation are divided between the different levels of government, where each level has a certain amount of independence from the others. In Sudan’s case, the decentralised system of governance includes the following levels of government: National; Southern Sudan; the States; and Local Government. 
 

        Bill of Rights:

A Bill of Rights is a specific list of rights and freedoms that are guaranteed to all citizens. Often, the Bill of Rights is contained in the constitution, because the rights and freedoms covered in the Bill are considered to be extremely important and fundamental to the functioning of society and the dignity of individuals. A Bill of Rights usually includes fundamental rights and freedoms such as freedom from torture, and due process of law.
 

        Government powers – exclusive, concurrent and residual: 
In many constitutions, there are different types of powers divided between the levels of government. Often, these are called exclusive powers, concurrent powers, and residual powers. When exclusive powers are given to one level of government, only that level can exercise those specific powers. Concurrent powers are shared between two or more different levels of government, and any of those levels of government can exercise the powers. Residual powers are all of the unmentioned powers that are left after the exclusive and concurrent powers have been shared between the levels of government in the constitution. 
 

        Intergovernmental linkages:

In a decentralised system of governance, the principles of intergovernmental linkages set out how the different levels of government will relate to each other. For example, the Interim National Constitution of Sudan says that all levels of government must respect each others’ autonomy; and that they must not encroach on each others’ powers or try to assume powers that have been given to another level of government. It also says that all levels of government must cooperate and assist each other in the task of governing, with the Government of Southern Sudan serving as the “link” between the National Government and the Governments of the Southern States.
 

        Devolution of power:

Devolution of power refers to the process of delegating powers from a central government to governments at regional or local levels. The aim of the devolution of power is to give citizens or their local elected representatives more power in local decision-making processes and more influence in forming and implementing policies.
 

        Principle of subsidiarity:

The “principle of subsidiarity” refers to the idea that a government power should be exercised at the lowest possible level – that is, at the level that is as close to the people as possible, taking into account the nature of the power and the matter being regulated. This principle favours the devolution of power to the state and local levels, which allows people to participate in governing their own affairs to the greatest extent possible. 
Part 2: State Constitutional Drafting Process

 

Background:

Three key documents set out the framework for the drafting of the state constitutions in Southern Sudan:
 

        The Comprehensive Peace Agreement (CPA) was signed by the Sudan People’s Liberation Movement (SPLM) and the Government of Sudan (GoS) on 9 January 2005. The CPA provides for the establishment of a new constitutional framework – including a new Interim National Constitution to be the supreme law of the land to govern Sudan during the six year interim period specified in the Agreement. 

 

        The Interim National Constitution (INC) was signed into law on 9 July 2005. The INC is based on the provisions of the CPA and the 1998 Sudan Constitution. It was drafted by the National Constitutional Review Commission (NCRC) and approved by the National Assembly and the SPLM National Liberation Council.

 

        The Interim Constitution of Southern Sudan (ICSS) was signed into law on 5 December 2005. The ICSS was drafted by the Southern Sudan Constitutional Technical Drafting Committee (SSCTDC) and the Southern Sudan Constitutional Drafting Committee (SSCDC), and approved by the Transitional Southern Sudan Legislative Assembly. Before being signed into law, the ICSS was certified by the National Ministry of Justice as being compatible with the INC.
 

Process for drafting state constitutions:

 

        The CPA and the INC outline the basic process for drafting the state constitutions. A summary of the steps involved in the process follows:
 

-         State Legislatures have the responsibility for drafting and adopting the state constitutions, provided that they are in conformity with the ICSS, the INC and the CPA. (Power Sharing Protocol at 4.4.4; INC at 180 (2); and Schedule C (1))

 

-         The National Constitutional Review Commission (NCRC) is responsible for preparing model constitutions for the states, subject to compliance with the INC and for the southern states, also the ICSS. (Power Sharing Protocol at 2.12.11)

 

-         In practice, the NCRC was only reconvened very recently, after completing its work on the draft Interim National Constitution in mid-2005. Therefore, a sub-committee was responsible for drafting the model constitution for the Northern States. The Southern Sudan Ministry of Legal Affairs and Constitutional Development took the lead in convening a technical committee to prepare a model for the Southern States.

 

-
When drafting the state constitution, the State Legislature should consider the model state constitution. However, the State Legislature is not bound to conform to the model, as long as the state constitution is in conformity with the ICSS, the INC and the CPA. (Power Sharing Protocol at 2.12.11 and 4.4.4)

 

-
After being approved by the State Legislature, each Southern State will submit their state constitution to the Southern Sudan Ministry of Legal Affairs and Constitutional Development.

 

-
The Southern Sudan Ministry of Legal Affairs and Constitutional Development will then submit the constitutions of the Southern States to the National Ministry of Justice. 

 

-
The National Ministry of Justice will certify that each state constitution is compatible with the ICSS and the INC. (Implementation Modalities of Power Sharing Protocol at 58(b); and Power Sharing Protocol at 2.12.12)

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SECTION TWO: 

COMPREHENSIVE PEACE AGREEMENT (CPA)

 

Part 1: Overview of the CPA:

 

        The Comprehensive Peace Agreement (CPA) is a series of agreements made between the Government of Sudan (GoS) and the Sudan People’s Liberation Movement (SPLM). The CPA is made up of the following seven protocols: 

 

(a)    Machakos Protocol (July 2002)

(b)   Agreement on Security Arrangements during Interim Period (September 2003)

(c)    Agreement on Wealth-Sharing during Pre-Interim and Interim Period (January 2004)

(d)   Protocol on Power-Sharing (May 2004)

(e)    Protocol on Resolution of Conflict in Southern Kordofan / Nuba Mountains and Blue Nile States (May 2004)

(f)     Protocol on Resolution of Conflict in the Abyei Area (May 2004)

(g)    Agreement on Permanent Ceasefire and Security Arrangements Implementation Modalities during the Pre-Interim and Interim Periods (December 2004)

 

        The CPA sets out the framework of agreed principles for governing Sudan during an interim period of six years, after which a referendum will be held for the people of Southern Sudan to decide on unity or secession. 

 

        The CPA sets out guiding principles for key issues including the following:

         an internationally monitored ceasefire and security arrangements

         a federal system of government with a Government of National Unity, a regional government for Southern Sudan, State Governments, and Local Governments

         general elections to be held for all levels of government

         power sharing arrangements in the various levels of government

         equitable sharing of wealth, including oil revenues

         land ownership and natural resource management

         religion and the application of Sharia law

        transitional arrangements in the conflict areas of Abyei, Southern Kordofan and Blue Nile States
 

Part 2: Summary of the Protocols of the CPA:

 

This part provides an overall summary of the main provisions of each of the protocols that make up the CPA. Where a provision is particularly important for the Southern States, the description of that provision is marked with an arrow.

 

(a) Machakos Protocol
 

The Machakos Protocol is the foundation of the final CPA and sets the guidelines for the negotiation of the later protocols. 

 

Agreed Principles (Part A): 

         Unity of Sudan is based on the free will of the people, democratic governance, equality, and respect and justice for all Sudanese citizens. 

         Right of Southern Sudanese to self-governance; to participate equitably in National Government; and to self-determination through a referendum.

         Intention to negotiate and implement a ceasefire.

         Establishment of:


-
a democratic system of governance; 


-
a solution to address the economic and social deterioration of the country; and


-
a reconstruction and development plan.

 

Transition Process (Part B):

Two-stage process:
1.
Pre-Interim Period: 6 month period starting with signing of CPA, during which the institutions and mechanisms should be established.
2.
Interim Period: 6 year period directly following the Pre-Interim Period, and concluding with a referendum on self-determination for Southern Sudan.
 

Structures of Government (Part C):

Agreement to establish the following:
      New National Constitution to be the supreme law of the land, so all laws must comply with the National Constitution.

      National Constitution will: 

-          regulate the relations between the different levels of government;

-          allocate their powers and functions; and 

-
regulate wealth sharing arrangements between them.
         Representative National Constitutional Review Commission to draft a legal and constitutional framework to govern the Interim Period. 

         Inclusive Constitutional Review Process to be undertaken during the Interim Period.

 

      National legislation affecting states outside Southern Sudan will be based on Sharia law and the consensus of the people; while national legislation applicable to the Southern States will be based on popular consensus.

      Where a national law is based on religious or customary law, a state can introduce its own legislation instead, or refer the law to the Council of States. 

 

State and Religion:

         Freedom of belief, worship and conscience are guaranteed. 
         All citizens will be able to run for public office, regardless of their religion or beliefs. 
         Personal and family matters will be regulated by personal laws of those concerned.
Right to Self-Determination:

         Right of the people of Southern Sudan to self-determination through an internationally monitored referendum to confirm the unity of Sudan by adopting the system of government under the CPA, or to vote for secession. 

         Assessment and Evaluation Commission to monitor implementation of the CPA and to evaluate implementation half way through the Interim Period.

      Parties will work with the Commission to make the unity of Sudan attractive to Southern Sudan. 

 

(b) Agreement on Security Arrangements during Interim Period
 

This Agreement sets out the framework for the security arrangements during the Interim Period. These arrangements are expanded on in the Agreement on Permanent Ceasefire and Security Arrangements Implementation Modalities, which was later signed.

 

Status of the Two Armed Forces (Part 1): 

         Sudanese Armed Forces (SAF) and Sudanese People’s Liberation Army (SPLA) will remain separate during Interim Period, considered as Sudan’s National Armed Forces. 

 

Ceasefire (Part 2): 

         The parties agree to an internationally monitored ceasefire.

 

Redeployment (Part 3): 

         Timelines for the separation and redeployment of the two forces are agreed on. 

         Ex-soldiers in the South will be absorbed into various government institutions. 

 

Joint / Integrated Units (Part 4): 

         Joint/Integrated Units (JIUs) will be made up of equal numbers from SAF and SPLA. 

         JIUs will defend the country during the Interim Period. 

 

Command and Control of the Two Forces (Part 5): 

         Joint Defence Board (JDB) will be headed by the Chiefs of Staff of the two armed forces and will make decisions by consensus. 

 

Common Military Doctrine (Part 6): 

         A common military doctrine will be developed for the Joint/Integrated Units. 

 

Status of Other Armed Groups in the Country (Part 7): 

         No armed groups will be allowed to operate outside the two armed forces. 

         Members of such groups should be included in the two armed forces or absorbed into society. 

 

National Security Organs and Police Forces (Part 8): 

         Power-sharing arrangements will address the structure and operations of all law enforcement organs. 

(c)
Agreement on Wealth-Sharing during the Pre-Interim and Interim Periods
 

Guiding Principles for Equitable Sharing of Common Wealth (Part 1):

         Wealth is to be shared equitably - all parts of Sudan are entitled to development.

         War affected areas should be brought up to the same standard as the Northern States.

      Wealth sharing should be in accordance with decentralisation of decision-making. 

      National Government must not withhold money due to a state or the GoSS. Any government can take proceedings in the Constitutional Court if any other government withholds money from it.

 

Ownership of Land and Natural Resources (Part 2): 
         National Land Commission and Southern Sudan Land Commission will hear disputes between parties on claims over land.

      Power over land ownership, land rights and land use will be shared between appropriate levels of government. 

      Land rights on national land will be exercised at appropriate levels of government.  

 

Oil resources (Part 3):
      Oil use will be in line with the national interest, the interests of affected states and local populations, and environmental policies.

         People or communities will be consulted and compensated when oil resources are developed on their land.

      Affected communities will have a say about oil contracts through their state representatives on the National Petroleum Commission.

      Appropriate levels of government will be given powers to manage oil production.

      National Petroleum Commission will:

-
negotiate and approve all oil contracts;

-
include up to three representatives of an oil producing state where oil development is being considered;

-
take into account the views of the affected states or local groups; and

-
if the state representatives on the Commission disagree with a decision, the matter can be referred to the Council of States.

 

Existing Oil Contracts (Part 4): 
         SPLM will have access to oil contracts signed before the CPA. 

 

Guiding Principles for Sharing Oil Revenue (Part 5): 

      Oil producing states will get at least 2% of oil revenues, in proportion to their output.

         GoSS will get 50% of net oil revenue from Southern Sudan. 

 

Sharing of Non-Oil Revenue (Part 6): 


      States are entitled to revenue from the following sources: state property taxes, service charges, licenses, state personal income tax, levies on tourism, state share of oil revenues, state government projects, state nature parks, stamp duties, agricultural taxes, grants in aid, excise taxes, border trade charges, loans and borrowing. 

Distribution of National Revenue to National, Southern Sudan and State Levels (Part 7): 
         National Reserve Fund to hold revenues collected for or by the National Government. 

         50% of national non-oil revenue collected in Southern Sudan will to go to the GoSS. 

      States and the GOSS will keep and use money raised and under their taxing powers.
 

Fiscal and Financial Allocation and Monitoring Commission (FFAMC) (Part 8):
      FFAMC will ensure the National Government allocates money to the GoSS and the States in a fair way. 

      FFAMC membership will include State Finance Ministers.

 

Interstate Commerce (Part 9): 

      Trade and commerce between the States will be free and unrestricted.

 

Government Liabilities (Part 10): 

      Any debt owed by a level of government must be paid by that level of government.

 

Division of Government Assets (Part 11): 

         Government assets will be fairly divided between the levels of government. 

 

Accounting Standards and Fiscal Accountability (Part 12): 

      Institutions at the State, GoSS and National levels will ensure that money is distributed according to the agreed government budget.

      All government income must be kept in public accounts.

         National and Southern Sudan Audit Chambers will be established. 

 

Financing the Transition (Part 13): 
      GoSS will meet the costs of establishing itself and State Governments, with assistance from the National Government and the international community. 

 

Monetary Policy, Banking and Currency (Part 14): 
         Dual banking system - Islamic in the North and conventional in the South.

         Central Bank will issue a new currency.

         Bank of Southern Sudan will be established as a branch of the Central Bank of Sudan.

      The GoSS and States can borrow money based on their credit worthiness, but the National Government and Central Bank do not have to guarantee those loans. 
      Financial data from the GoSS and States will be reported to National Government bodies for statistical purposes. 
 

Reconstruction and Development Funds (Part 15):
         Southern Sudan Reconstruction and Development Fund (SSRDF) to be managed by oversight committee; GoSS will be responsible for expenditure. 

         National Reconstruction and Development Fund (NRDF) to be overseen by National Assembly and Council of States; for war-affected areas outside Southern Sudan.

 

 

(d) Protocol on Power-Sharing
 

General Principles (Part 1):

 

Levels of Government during the Interim Period: 

         National Government to exercise national sovereignty.

      Government of Southern Sudan (GoSS) to exercise authority in respect of the people and States in the South.

      State Governments to exercise authority at the state level and to render public services through the level of government closest to the people.

         Local Governments.

 

Principles of Inter-Governmental Linkages: 

      Decentralised system of government with significant devolution of powers.

      Interim National Constitution as the supreme law of the land.

      National Government to be linked to the Southern States through the GoSS.

      All governments to respect each others’ autonomy.

      No levels of government will try to exercise powers given to a different level of government.

      All levels of government must assist and support each other.

 

Human Rights and Fundamental Freedoms:

      All levels of government must comply with international human rights treaties to which Sudan is a party.

         All Sudanese citizens will have rights and freedoms including the rights to life; personal liberty; fair trial; privacy; freedom of thought, conscience and religion; equality before the law; freedom of expression, assembly and association; the right to vote; freedom from discrimination; and freedom of movement. 

         Children have special rights. 

         Men and women will be treated equally. 

         Slavery and torture are illegal. 

 

Population Census and Elections: 

         Population census to be held by the end of the second year of the Interim Period.

         General elections at all levels of government to held by the end of the third year of the Interim Period. [Note: Article 216 of the INC changes this to the end of the fourth year of the Interim Period.]

 

Institutions at the National Level (Part 2):

 

National Legislature (National Assembly and Council of States): 

         National Assembly: NCP (52%), SPLM (28%), other Northern political forces (14%) and other Southern political forces (6%).

      Council of States: two representatives from each State.

 

 

National Executive (Presidency and Council of Ministers): 

         Presidency: President, First Vice President, Second Vice President.

         SPLM Chairman will be First Vice President, President of the GoSS and Commander-in-Chief of the SPLA. 

         Council of Ministers: composition will reflect a Government of National Unity. 

         Before elections, seats in the Council of Ministers will be allocated in the same percentages as the National Legislature.

 

National Judiciary:

         Constitutional Court;

         National Supreme Court;

         National Courts of Appeal; and 

         Any other National Courts or Tribunals established by law.

 

         Constitutional Court will:

      uphold the INC, ICSS and State Constitutions and strike down laws that do not comply with them; 

      decide appeals against decisions of Southern Sudan Supreme Court on the ICSS and the Southern State Constitutions; and 

      decide on constitutional disputes between different levels of government.

National Capital: 

         Khartoum will be administered by a representative body. 

         Law enforcement agencies will be representative and will be guided by the following: tolerance; respect for personal freedoms; and personal privacy. 

         Special commission will be appointed to ensure the rights of non-Muslims are protected and not affected by the application of Sharia law in Khartoum. 

 

National Security: 

         National Security Council will define the new national security strategy. 

         National Security Service will be representative of the population. 

      Security Committees will be established at the GoSS and State levels.

 

Language: 

         All indigenous languages will be respected.

         Arabic and English will be the official working languages and languages of instruction for higher education. 

      Sub-national governments can adopt any national language as an additional official working language.

      There will be no discrimination against using English or Arabic at any level of government or any stage of education.

 

Other Independent and / or National Institutions: 

         National Constitutional Review Commission

         National Electoral Commission

         Human Rights Commission

         National Civil Service Commission

         National Judicial Service Commission

         Ad Hoc Commission to monitor referendum on self-determination

         Fiscal and Financial Allocation and Monitoring Commission

 

Government of Southern Sudan (Part 3):

[Note: The details in this Part are expanded on in the INC and the ICSS.]

 

Government of Southern Sudan (GoSS): 

         GOSS to function in accordance with the Interim Constitution of Southern Sudan (ICSS), which must conform to the Interim National Constitution (INC).

      GoSS will act as an authority for the Southern States, and as the link between the Southern States and the National Government.

         GoSS will safeguard the rights and interests of the people of Southern Sudan.

 

Legislature of Southern Sudan: 

         Before elections, Southern Sudan Legislative Assembly to be composed of SPLM (70%), NCP (15%) and other Southern political forces (15%). 

 

Southern Sudan Executive: 

         Southern Sudan Council of Ministers to be appointed by President of GoSS and approved by Southern Sudan Legislative Assembly. 

 

Judiciary of Southern Sudan: 
         Supreme Court of Southern Sudan;

         Courts of Appeal; and 

         Any other necessary courts or tribunals established by law. 

 

         Southern Sudan Supreme Court:

     Highest court in the South.

      To hear appeals from Southern State courts or other Southern Sudan courts.

      To make final decisions in cases concerning Southern States’ laws or Southern Sudan laws, but any decisions about National laws can be reviewed by the National Supreme Court.

      To decide on disputes about the ICSS and the Constitutions of Southern States, and strike down laws that contradict them.

 

     Institutions at the State Level (Part 4): 

[Note: This entire section is of particular importance for the States. The details covered in this part are expanded on in the INC, the ICSS and the model state constitution.]

 

State Institutions:

         The State Legislature

         The State Executive

         The State Judiciary

 

      Southern State Institutions will function in line with the CPA, the INC and the ICSS.

      Local Government elections, organisation and functioning will be the responsibility of the States, in line with the relevant State Constitution.  

 

State Legislature:

      State Legislative Assembly will be made up of members elected in line with rules set by the National Electoral Commission. 

      Before elections, in the Southern States the SPLM will hold 70% of seats, the NCP will hold 10%, and the remaining 20% will be filled by other southern political forces.

      State Legislatures will have law-making powers over the areas listed in Schedules C and D, read together with Schedules E and F.

      State Legislatures will prepare and adopt State Constitutions, provided that they conform to the INC, the CPA and the ICSS. 

 

State Executive:

      State Executive will include State Governor and State Council of Ministers.

      Before elections, seats in Council of Ministers will be allocated on the same percentages as the State Legislative Assembly.

      NCP will appoint the Governor of one Southern State, and the Deputy Governor of a different Southern State. 

      State Governor must sign any Bill properly approved by State Legislative Assembly; otherwise it will become law after thirty days (unless Governor presents reasons for refusal to sign and reintroduces the Bill to the Assembly within 30 days.)

      State Council of Ministers will be appointed by State Governor in line with State Constitution. 

      State Ministers will be accountable to State Governor and State Legislative Assembly.

      State Ministers can be removed by Governor if supported by two-thirds of State Legislative Assembly.

 

State Judicial Institutions:

      State Constitutions will provide for necessary State courts to be established by the State Judiciary. 

      State law must regulate the appointment and dismissal of State-appointed judges.

      State law must guarantee that the Judiciary will be independent and impartial.  

      State courts will be able to hear civil and criminal cases on State, Southern Sudan and National laws, but parties can appeal to higher courts in line with the CPA. 

         National law will set out the rules to be followed in cases concerning National laws. 

      Structures and powers of the State courts in the South must conform to the provisions of the CPA and the ICSS. 

 

Schedules to the Protocol on Power Sharing:
[Note: for more details about the content and meaning of the Schedules, please see Section Four of this guide on the ICSS.]

 

      The Schedules attached to the Power Sharing Protocol include lists that set out the division of powers between the different levels of government. 

 

      Schedule C is the most important for the States, because it includes a list of “exclusive powers” that can only be exercised by the State Governments. The States also need to be aware of the powers that they might be able to exercise under Schedules D and E. 

 

         Schedule A: Exclusive powers of the National Government

         Schedule B: Exclusive powers of the GoSS

      Schedule C: Exclusive powers of the State Governments

      Schedule D: Concurrent powers of the National Government, GoSS, and State Governments

      Schedule E: Residual powers

      Schedule F: Resolution of Conflicts in Respect of Concurrent Powers 

 

 

(e)
Protocol on Resolution of Conflict in Southern Kordofan and Blue Nile States

 

Definition of the Two Areas: 

         Blue Nile State is as it currently exists.

         Southern Kordofan will have the boundaries of the former Southern Kordofan Province when Greater Kordofan was sub-divided into two provinces.

 

Popular Consultation: 

         Residents of the two states are given “the right of popular consultation”, which will gather people’s views about the CPA.

         Popular consultation process will be exercised by the people of the two states through their elected State Legislatures. 

         The process will determine whether the CPA is the final settlement of the conflict in the two states, or whether changes need to be made through new negotiations with the National Government.

 

Power Sharing: 

         The Executive and Legislature in each State will be divided between the NCP (55%) and the SPLM (45%). 

         State Governors will rotate between the SPLM and the NCP. 

Land: 

         A State Land Commission will be established in each State, to exercise the powers of the National Land Commission at the State level, and to review existing land leases and contracts. 

 

 

 

(f) Protocol on the Resolution of Conflict in the Abyei Area
 

Agreed Principles (Part 1): 

         Special administrative status for Abyei area.

         Administration by a local Executive Council.

         Referendum at end of Interim Period for residents of Abyei to vote to retain special administrative status in the north or be part of Bahr el Ghazal. 
 

Administrative Structure (Part 2): 

         Local Executive Council will be elected by the residents of Abyei.

         Before elections, members will be appointed by the Presidency. 

 

Financial Resources (Part 3): 

         Net oil revenue from Abyei to be split as follows: 50% to National Government; 42% to GoSS; 2% to Bahr el Ghazal; 2% to Western Kordofan; 2% locally with Ngok Dinka; 2% locally with Misseriya. 

         Abyei Resettlement, Construction and Development Fund will handle relief, repatriation, resettlement and reintegration programs.
 

Public Participation (Part 4): 

         Abyei Area Council to be appointed by Presidency before the elections.

         Council will issue local enactments; approve the budget; make reconstruction plans; and encourage reconciliation efforts.

 

Geographic Boundaries (Part 5): 

         Abyei Boundaries Commission (ABC) to define the area of Abyei. 

         ABC to finish work within the first two years of the Interim Period. 
 

Residents of the area (Part 6): 

         Requirements to be a resident will be decided by Abyei Referendum Commission.

         Residents of Abyei will be citizens of both Western Kordofan and Bahr el Ghazal. 
 

Security Arrangements (Part 7): 

         Abyei Area Security Committee will be established

         One joint battalion of SAF and SPLA to be deployed in Abyei during Interim Period. 
 

Abyei Referendum Commission (Part 8): 

         Abyei Referendum Commission will conduct a referendum at the same time as the referendum in Southern Sudan. 

         Abyei residents will vote on whether Abyei should retain its special administrative status in the north or be part of Bahr el Ghazal. 
 

 

 

 (g)Agreement on Permanent Ceasefire and Security Arrangements Implementation Modalities during the Pre-Interim and Interim Periods

 

Ceasefire Arrangements (Part 1): 

         Permanent ceasefire to begin when CPA is signed. 

         United Nations Peace Support Mission will monitor the ceasefire and support the implementation of the CPA.

 

         Structure of bodies to monitor the ceasefire:

-          Ceasefire Political Commission (CPC); 
-          Ceasefire Joint Military Committee (CJMC); 
-          Area Joint Military Committees (AJMCs); and

-          Joint Military Teams (JMTs).

 

         This part sets out details for:
-          the areas of the ceasefire; 
-          four phases for the process; 
-          procedures for disengagement of the two forces; 
-          landmine issues; 
-          how to address violations of the ceasefire; and
-          the issue of other armed groups. 

 

The Armed Forces (Part 2):

         This part includes details on the following matters: 


-
status and mission of the SAF, the SPLA, and the JIUs; 


-
composition and structure of the Joint Defence Board; 


-
redeployment of the two armed forces; 


-
creation, composition and areas of duty for the JIUs; 


-
command and control of the two forces and the JIUs; 


-
a common military doctrine for the armed forces and the JIUs; and 


-
policing issues and domestic security.

 

Demobilization, Disarmament, Re-Integration (DDR) and Reconciliation (Part 3):
         Agreement to establish a comprehensive DDR process to support the transition of ex-soldiers back into regular society. 

         Agreement that all child soldiers should be demobilised within 6 months.

 

         DDR institutions to be established: 
-         National DDR Coordination Council; 

-         Northern Sudan DDR Commission; 

-         Southern Sudan DDR Commission; and

      State DDR Commissions.
 

 

SECTION THREE: 

INTERIM NATIONAL CONSTITUTION (INC)

 

Part 1 – Explanatory Notes:

 

Background:

        The Interim National Constitution (INC) was signed into law on 9 July 2005. 

        The INC is based on the provisions of the Comprehensive Peace Agreement (CPA) and the 1998 Sudan Constitution. 

        It was drafted by the National Constitutional Review Commission (NCRC), and approved by the National Assembly and the SPLM National Liberation Council.

 

Incorporation of the CPA:

        The entire CPA is deemed to have been incorporated into in the INC (see Article 225 of the INC). This means that all provisions of the CPA are considered to be part of the INC, even if they are not expressly mentioned in the INC.  
 

Purpose of this section:

        Because the INC is closely based on the provisions of the CPA, many of the details about the content of the INC have already been outlined in the previous section of this guide, which provides a summary of the main provisions of the CPA. 

        The purpose of this section is not to repeat those same details, but to provide an overview of the structure of the INC; and to highlight the provisions of the INC that are of particular importance for the States in Southern Sudan.
        Where a provision is particularly important for the Southern States, the description of that provision is marked with an arrow and the Article number from the INC is provided in brackets. For example, (1) would represent Article 1 of the INC. 

 

Highlights for the States:

        The most important part of the INC for the Southern States is Part Twelve: “The States and Abyei Area”. 
        The States should also pay particular attention to:
-          Part Eleven: “The Government of Southern Sudan”;
-          Part Sixteen: “Southern Sudan Right to Self-Determination”; and
-          The guiding principles in Part One: “The State, The Constitution and Guiding Principles”, especially the principles that relate to inter-governmental linkages and the decentralised system of governance.
 

 

 

 

Part 2 - Overview of the INC:

 

The State, The Constitution and Guiding Principles (Part One):

 

The State and the Constitution (Chapter I):

      The autonomy of Southern Sudan and the States is recognised. (2)

      The ICSS and the State Constitutions must comply with the INC. (3)

         Unity of Sudan is based on decentralised, democratic governance. (1, 4)

      National laws that apply in the Southern States will be based on popular consensus; and where national laws are based on religion or custom, a State can introduce its own legislation instead, or refer the national law to the Council of States. (5)

         This chapter also discusses religious rights; citizenship; and language.

 

Guiding Principles and Directives (Chapter II):

         This chapter includes general principles that the government will be guided by, on matters including the national economy; the environment; education; culture; children and youth; family, women and marriage; morals and public integrity; foreign policy; and national reconciliation.
      Education at primary level will be free and compulsory throughout Sudan. (13)
         Marriage can only be entered into without the full agreement of both parties. (15)
         Defence of the country is a duty of every citizen. (18)
      Free primary health care will be guaranteed to all citizens. (19)
 

Duties of the Citizen (Chapter III):

         This chapter sets out some general duties of all Sudanese citizens, including acting in line with the INC; pledging allegiance to the Republic of the Sudan; and doing national service as required by the INC and the law.
 

The Decentralised System of Governance (Chapter IV):

      Sudan is a decentralised state with four levels of government:
-
National Government to exercise national sovereignty;
-
Government of Southern Sudan (GoSS) to exercise authority for the people and the States in the South;

-
State Governments to exercise authority at the state level and to render public services through the level of government closest to the people; and

-
Local Governments. (24)

 

      Devolution of powers between different levels of government will be based on several factors, including recognising the autonomy of the States. (11)

 

      The principles of inter-governmental linkages (as set out in Part 1 of the Power Sharing Protocol) must be respected:

-         decentralised system of government with significant devolution of powers;

-         the INC as the supreme law of the land;

-         National Government to be linked to the States in the South through the GoSS;

-         all governments to respect each others’ autonomy;

-         no level of government will try to exercise powers given to a different level of government;

-         all levels of government to assist and support each other, and respect the institutions of the other levels of government; and

-         States can agree on mechanisms for inter-state cooperation. (26)

 

Bill of Rights (Part Two):

[Note: This Part is based on the framework that was agreed on in the General Principles of the Power Sharing Protocol (Part 1).]

 

Nature of Bill of Rights (27):

         Bill of Rights must be protected, guaranteed and implemented by the government. 

         Bill of Rights includes all rights in the international human rights treaties that Sudan is a party to. 
         Laws will regulate the rights and freedoms, but must not put unreasonable limits on them.
 

Rights and Freedoms included in the Bill of Rights (28 – 47):

         Rights to life; liberty; equality; fair trial; litigation; privacy; education; health care; to vote; and to own property. Rights of women and children; and persons with special needs and the elderly. Rights of ethnic and cultural communities. Sanctity from torture and slavery. Restriction of the death penalty. Freedoms of creed and worship; expression and media; assembly and association; movement and residence.

         In particular, the rights of women include that women will be guaranteed equal civil, political, social, cultural and economic rights with men. (32)

 

Sanctity of Rights and Freedoms (48):

         No restrictions on the rights and freedoms in the Bill are allowed, except in line with the procedures during a state of emergency. (See INC Article 211.) 

         Bill of Rights must be upheld and applied by the National Constitutional Court and other competent courts.

         Bill of Rights is to be monitored by the Human Rights Commission.

 

The National Executive (Part Three):

[Note: This Part is based on the framework for institutions at the national level that was agreed on in the Power Sharing Protocol (Part 2).]

 

This part outlines key issues related to the National Executive including:

         Composition of the National Executive and its Powers.

         Composition of the Presidency of the Republic.

         Interim Provisions for the Presidency (before the elections).

         National Council of Ministers - selection, role, powers and responsibilities.

         Allocation of seats in the Council of Ministers before elections (based on power sharing percentages for the Government of National Unity: NCP (52%), SPLM (28%), other Northern political forces (14%) and other Southern political forces (6%).

 

The National Legislature (Part Four):

[Note: This Part is based on the framework for institutions at the national level that was agreed on in the Power Sharing Protocol (Part 2).]

 

This part outlines key issues related to the National Legislature including:

         Composition of National Legislature: National Assembly and Council of States

         Functioning of National Legislature

         Allocation of 450 seats in National Assembly before elections (based on power sharing percentages for the Government of National Unity: NCP (52%), SPLM (28%), other Northern political forces (14%) and other Southern political forces (6%).

 

Council of States:

The Council of States will be an important institution for representing the interests of the States within the National Legislature. The States should note the following key provisions regarding the Council of States:

      Council of States will be composed of two representatives from each State, elected by State Legislatures. Abyei will have two observer members. (85)

      Before elections, members from Southern States will be appointed by President, on recommendation of GoSS President after consultation with state institutions. (117)

      A State Governor can request to make a statement before the Council of States. (102)

 

      Powers of the Council of States are listed in Article 91 (4), including:

-         Approve appointments of Justices of the National Constitutional Court.

-         Decide on objections that are referred to it by the States’ representatives in the National Petroleum Commission.

-         Consider any national laws referred to the Council of States that are based on custom or religion; approve the laws by a two thirds majority or initiate alternative national laws. (See INC Article 5 (3))

-         Question National Ministers about implementation of the decentralised system of government and the devolution of powers.

-         Where a national law will affect the interests of the States, it must be passed by a two thirds majority in the Council of States.

 

The National Judicial Organs (Part Five):

[Note: This Part is based on the framework for institutions at the national level that was agreed on in the Power Sharing Protocol (Part 2).]

 

This part outlines key issues related to the National Judiciary including:

         Constitutional Court: establishment; appointment and removal of Justices; and competences and jurisdiction of the Court.

         Structure of National Judiciary.

         Functions of National Supreme Court.

         Independence of Justices and Judges.

         Appointment and discipline of national Justices and Judges.

         Establishment of National Judicial Service Commission.

         Appointment of Justices and Judges of Southern Sudan.

Public Attorneys and Advocacy (Part Six):
         This part sets out the functions of public attorneys and government legal advisors, as well as the role of advocates.

 

The National Civil Service (Part Seven):
         This part sets out guidelines for a representative National Civil Service and provides for the establishment of a National Employees Justice Chamber.

 

Independent National Institutions and Commissions (Part Eight):
         This part outlines the functions of the National Constitutional Review Commission; the National Elections Commission; the Human Rights Commission; and the Public Grievances Chamber.

 

Armed Forces, Law Enforcement and National Security (Part Nine):

[Note: This Part is based on various sections of the Agreement on Permanent Ceasefire and Security Arrangements Implementation Modalities.]

 

The National Armed Forces (Chapter I):

         Reaffirms the CPA principles on the status of the two armed forces; the composition and functions of the Joint / Integrated Units (JIUs); command and control of the JIUs; and the conditions of the permanent ceasefire.
 

The Law Enforcement Agencies (Chapter II):

      Police Force will be decentralised; at the National, Southern Sudan and State levels. 

      Powers and functions of Police at the State level will be outlined in the State Constitution and the law. (148)

      Prisons and Wildlife Services will be established at the National, Southern Sudan and State levels. The functions of these services will be outlined in the law. (149)

 

The National Security (Chapter III):

      National Security Council at the National level; and Security Committees at the Southern Sudan and State levels. Composition and functions will be determined by the National Security Act. (150)

      National Security Service Offices will be established throughout Sudan. (151)

 

The National Capital (Part Ten):

[Note: This Part is based on the framework for institutions at the national level that was agreed on in the Power Sharing Protocol (Part 2).]

 

         Khartoum will be the National Capital, administered by a representative body. (152)

         Rights and freedoms including respect for all religions, beliefs and customs will be guaranteed in the National Capital. (154)

         Commission will be appointed to ensure the rights of non-Muslims are protected and not adversely affected by the application of Sharia law in the National Capital. (157)

 

Government of Southern Sudan (GoSS) (Part Eleven):

[Note: This Part is based on the framework for the GoSS that was agreed on in the Power Sharing Protocol (Part 3). These details are further expanded on in the ICSS.]
 

Establishment of Government of Southern Sudan (Chapter I):

         GoSS will function in line with the ICSS, which must conform to the INC.

 

Executive of Southern Sudan (Chapter II):

         President of GoSS to be elected by people of Southern Sudan for five year term. (163)

         Vice President of GoSS to be appointed in line with the ICSS. (164)

         Southern Sudan Council of Ministers to be appointed by GoSS President in consultation with GoSS Vice President, and approved by Southern Sudan Legislative Assembly. (165)

         GoSS will establish necessary institutions at Southern Sudan level, including: Southern Sudan Civil Service Commission; Public Grievances and Restitution Board; and Employees Justice Chamber. (168)

 

Legislature of Southern Sudan (Chapter III):

         This chapter outlines the procedures for the establishment of the Southern Sudan Legislative Assembly (SSLA), and sets out the powers of the SSLA.

 

Judiciary of Southern Sudan (Chapter IV):

         Supreme Court of Southern Sudan, Courts of Appeal, and any other necessary courts or tribunals established by law. (172)

      Southern Sudan Supreme Court will be the highest court in the South, and will hear appeals from Southern State courts, Southern Sudan courts or other courts, as determined by the ICSS. (173)

 

Interim Provisions for Southern Sudan (Chapter V):

         Before elections, GoSS will be composed of SPLM (70%), NCP (15%) and other Southern political forces (15%). 

 

     The States and Abyei Area (Part Twelve):

[Note: This entire Part is of particular importance for the Southern States. This Part is based on the framework for institutions at the State level that was agreed on in the Power Sharing Protocol (Part 4). These details are expanded on in the ICSS and the model state constitution.] 

 

States of the Sudan (Article 177):

      Sudan will be decentralised and composed of States.

      National law will decide the number, names, and boundaries of the States.

 

State Organs (Article 178):

      Each State will have a Legislature, Executive and Judiciary.

      State Organs will function in line with the INC, the State Constitution and the ICSS.

      The State will promote and empower Local Government.

      Local Government organisation and elections will be conducted in line with the State Constitution.

 

State Executive (Article 179):

      State Governor elected by the people will head the State Executive.

      State Legislature can pass a vote of no confidence in the Governor by a three quarters majority of all its members. If this happens, an election for a new Governor will be held within sixty days. The new Governor will serve the rest of the original term of office. If the previous Governor is re-elected, the State Legislature will be dissolved and a new State Legislature will be elected within three months. A vote of no confidence can not be passed before the governor has spent twelve months in office.

      State Council of Ministers will be appointed by State Governor in line with the State Constitution. 

      State Ministers will be accountable to the State Governor and the State Legislature, and can be removed by the Governor or by a vote of two-thirds of the State Legislature.

 

State Legislature (Article 180):

      State Legislature will be made up of members elected in line with the State Constitution and the law, and in line with procedures set by the National Electoral Commission. 

      State Legislature will prepare and adopt the State Constitution, provided that it conforms to the INC, the CPA and the ICSS. 

      State Legislature will decide its rules of procedure; appoint its committees; and elect its speaker and other officers.

      Governors and members of State Councils of Ministers and Legislatures will have certain immunities as set out in the law. 
 

State Judiciary (Article 181):

      State Constitution will provide for necessary state courts to be established by State Judiciary.

      State courts will hear civil and criminal cases relating to State, Southern Sudan and National laws, but appeals can be made as provided for in the ICSS and the INC. 

      State law must set out the appointment and dismissal of lay magistrates; and guarantees for the Judiciary to be independent and impartial.

      Structures and powers of the state courts must be in line with the provisions of the INC, the ICSS and the State Constitution.

 

Southern Kordofan and Blue Nile States (Article 182):

         Agreement on the Resolution of the Conflict in Southern Kordofan and Blue Nile States will apply in those two States. 

 

Abyei Area (Article 183):

         Protocol on Resolution of Conflict in the Abyei Area will apply to the Abyei Area.

 

 

Interim Provisions for States (Article 184):

      Before elections, Governors of Southern States will be appointed by the GoSS President in consultation with the GoSS Vice President.

      NCP will nominate the Governor of one Southern State, and the Deputy Governor of a different Southern State. 

      Before elections, in Southern States the seats of the Legislature and Executive will be allocated as follows: SPLM will hold 70%, NCP will hold 10%, and the remaining 20% will be filled by other Southern political forces.

 

Finance and Economic Matters (Part Thirteen):

[Note: This Part reflects the details that were agreed on in the Agreement on Wealth-Sharing during the Pre-Interim and Interim Periods. In order to minimise duplication, these details are not repeated below. Instead, an outline of the Chapters in this Part is provided, and references are given to the relevant sections of the Agreement on Wealth-Sharing. Where any particularly relevant details have been added to the INC, these have been noted below.]

 

[Note: Further details on these matters are added in the ICSS. Please see the summary of Part Twelve of the ICSS in Section Four of this guide.]

 

Guiding Principles for Equitable Sharing of Resources and Common Wealth (Chapter I):
         This Chapter affirms the guiding principles for equitable sharing of resources and wealth set out in the Agreement on Wealth-Sharing (Part 1).

 

Land Resources (Chapter II):

         This Chapter addresses land regulation, the National Land Commission, and the Southern Sudan Land Commission, based on the agreed principles on ownership of land and natural resources in the Agreement on Wealth-Sharing (Part 2).

      All levels of government must start a process to develop and change the relevant laws to include customary laws and practices, local heritage and international trends and practices. (186 (3))

 

Development and Management of the Petroleum Sector (Chapter III):

         This Chapter addresses the framework for petroleum management and the National Petroleum Commission, based on the agreed principles on oil resources in the Agreement on Wealth-Sharing (Part 3).

         It also addresses the sharing of oil revenue, based on the guiding principles for sharing oil revenue in the Agreement on Wealth-Sharing (Part 5).
 

Sources of Revenue (Chapter IV):

         This Chapter includes sections on National revenue, Southern Sudan revenue, and State revenue, all based on the agreed principles for sharing of non-oil revenue in the Agreement on Wealth-Sharing (Part 6).

 

 

Fiscal and Financial Mechanisms (Chapter V):

         This Chapter addresses the following matters:


-
National Revenue Fund, based on the agreed principles for the distribution of national revenue from the Agreement on Wealth-Sharing (Part 7).


-
Fiscal and Financial Allocation and Monitoring Commission, based on the agreed principles for the Commission in the Agreement on Wealth-Sharing (Part 8); and 


-
National Reconstruction and Development Fund and Southern Sudan Reconstruction and Development Fund, based on the agreed principles for the two funds in the Agreement on Wealth-Sharing (Part 15). 

 

Banking (Chapter VI):

         This Chapter addresses the dual banking system, the Central Bank of Sudan, and government borrowing – all based on the agreed principles on monetary policy, banking and currency in the Agreement on Wealth-Sharing (Part 14).

 

Accounting Standards (Chapter VII):

         This Chapter addresses accounting procedures, standards and fiscal accountability; and the National and Southern Sudan Audit Chambers – all based on the agreed principles for accounting standards and procedures and fiscal accountability in the Agreement on Wealth-Sharing (Part 12).

 

Interstate Commerce (Chapter VIII):

         This Chapter guarantees free interstate trade and commerce, based on the interstate commerce principles in the Agreement on Wealth-Sharing (Part 9).

 

Transitional Provisions for Finance and Banking (Chapter IX):

         This Chapter addresses the following matters:


-
new currency, based on the principles for monetary policy, banking and currency in the Agreement on Wealth-Sharing (Part 14); 


-
existing oil contracts, based on the agreed principles in the Agreement on Wealth-Sharing (Part 4); and


-
government liabilities and assets, based on the agreed principles in the Agreement on Wealth-Sharing (Parts 10 and 11).

 

State of Emergency and Declaration of War (Part Fourteen):
         This part sets out the procedures for declaring a state of emergency; the powers of the President in a state of emergency; and the procedures for a declaration of war.

      During a declared state of emergency, the President (with the agreement of the First Vice President) has the power to dissolve or suspend any of the state organs, or to suspend the powers given to the states by the INC. (211)
 

Census and Elections (Part Fifteen):

         Population Census Council to prepare for population census, to be conducted by Central Bureau of Statistics and Southern Sudan Centre for Statistics and Evaluation by the end of the second year of the Interim Period. (214-5)

      General elections will be held at all levels of government no later than the end of the fourth year of the Interim Period. (216) [Note: this differs from the Power Sharing Protocol, which says that elections will be held by the end of the third year.]

 

Southern Sudan Right to Self-Determination (Part Sixteen):

[Note: This Part is based on the details regarding the right to self-determination that were agreed on in the Machakos Protocol.]

 

         People of Southern Sudan have the right to self-determination through a referendum to determine their future status. (219)

         Six months before the end of the Interim Period, there will be an internationally monitored referendum where the people of Southern Sudan will vote to confirm the unity of Sudan by adopting the system of government established under the CPA and the INC, or vote for secession. 

         Referendum will be organised by the Southern Sudan Referendum Commission in cooperation with the National Government and the GoSS. (222)

 

Miscellaneous Provisions (Part Seventeen):
         This Part contains various provisions including the coming into force of the INC; the procedure for changing the INC; and transitional provisions to cover the period when the new structures of government are being put into place. 

         The INC can only be changed if it is approved by three quarters of each Chamber of the National Legislature (sitting separately), and only after introduction of the proposed changes two months beforehand. (224)

         All provisions of the CPA are deemed to be included in the INC. (225)

 

Schedules attached to the INC:

[Note: Further details about the content and meaning of the Schedules are included in Part Four of this guide on the ICSS.]

 

         The Schedules attached to the INC are very closely based on the Schedules attached to the Power Sharing Protocol. The Schedules outline the division of powers between the different levels of government. 

 

      Schedule C is the most crucial for the States because it contains a list of powers that are exclusive to the State Governments. The States should also be aware of the powers that they might be able to exercise under Schedules D and E. 

 

         Schedule A: Exclusive powers of the National Government

         Schedule B: Exclusive powers of the GoSS

      Schedule C: Exclusive powers of the State Governments

      Schedule D: Concurrent powers 

      Schedule E: Residual powers

      Schedule F: Resolution of Conflicts in Respect of Concurrent Powers

 

 

SECTION FOUR: 

INTERIM CONSTITUTION of 

SOUTHERN SUDAN (ICSS)

 

Part 1 – Explanatory Notes:

 

Background:

        The Interim Constitution of Southern Sudan (ICSS) was signed into law on 5 December 2005. The ICSS was drafted by the Southern Sudan Constitutional Technical Drafting Committee (SSCTDC) and the Southern Sudan Constitutional Drafting Committee (SSCDC), and approved by the Transitional Southern Sudan Legislative Assembly. 

        Before being signed into law by the President of Southern Sudan, the ICSS was certified by the National Ministry of Justice as being compatible with the INC.

 

Incorporation of the CPA:

        The entire CPA is deemed to have been incorporated into the ICSS (see Article 217 of the ICSS). This means that all provisions of the CPA are considered to be included in the ICSS, even if they are not expressly mentioned in the ICSS.
 

Purpose of this section:

        Because the ICSS is closely based on the provisions of the CPA and the INC, many of the details regarding the content of the ICSS have already been outlined in the previous sections of this guide. 

        The purpose of this section is not to repeat those same details, but to provide an overview of the structure of the ICSS; and to highlight the provisions of the ICSS that are of particular importance for the Southern States.
        Where a provision is particularly important for the Southern States, the description of that provision is marked with an arrow and the Article number from the ICSS is provided in brackets. For example, (1) would represent Article 1 of the ICSS. 

 

Highlights for the States:

        The most important part of the ICSS for the Southern States is Part Eleven: “The States, Local Government, Traditional Authority and Abyei Area”. 
        The States should also pay particular attention to:
-          The general principles in Part One: “Southern Sudan and the Constitution”; and
-          Part Three: “Fundamental Objectives and Guiding Principles”, in particular Chapter III on The Decentralised System of Governance. 
 

 

Part 2 - Overview of the ICSS:

 

Southern Sudan and the Constitution (Part One):

 

The Constitution and Territory of Southern Sudan (Chapter I):

         Southern Sudan is governed as a decentralised democratic system in line with the ICSS and the INC. (1)

         Sovereign authority in Southern Sudan will be exercised through democratic and representative institutions elected by the people. (2)

      The ICSS is the supreme law of Southern Sudan; it is binding on all persons and government organs in Southern Sudan. (3)

      State constitutions and laws must comply with the ICSS and the INC. (3)

      All governments in Southern Sudan will promote awareness of the ICSS. (4)

      Sources of legislation in Southern Sudan will be: the INC; the ICSS; customs and traditions of the people of Southern Sudan; popular consensus of the people of Southern Sudan; and any other sources. (5)

      English and Arabic are the official working languages for government and higher education at the Southern Sudan and State levels. (6)

      State Legislatures can adopt any national language, in addition to English and Arabic, as another official working language or language of education. (6)

      Religion and State are separate in Southern Sudan. No religion will be declared the official religion of Southern Sudan. All religions will be treated equally and religion will not be used for divisive purposes. (8)

 

Southern Sudan Right to Self-Determination (Chapter II):

         Reaffirms the right to self-determination and repeats the details for the referendum, as agreed in the Machakos Protocol and Part Sixteen of the INC.

         Defines requirements to vote in the referendum: any Southern Sudanese that is 18 or older will be eligible. (9)

 

Bill of Rights (Part Two):

 

Nature of the Bill of Rights (13):

      Bill of Rights must be respected and upheld by all organs of the GoSS, and all persons in Southern Sudan. 

         Bill of Rights will be upheld by Southern Sudan Supreme Court and other competent courts and monitored by Southern Sudan Human Rights Commission.

Sanctity of Rights and Freedoms:

         Rights and freedoms in the Bill cannot be restricted (subject to the state of emergency procedures outlined in Article 199). (14)

 

Rights and Freedoms in the Bill of Rights (15 – 37):

         Following rights are protected: life; personal liberty; equality before the law; rights of women; rights of children; right to found a family; fair trial; litigation; privacy; religious rights; right to vote and participate; right to own property; right to education; rights of persons with special needs and the elderly; health care; access to information; and the rights of ethnic and cultural communities.

         Following freedoms are protected: freedom from slavery, servitude and forced labour; freedom from torture; and the freedoms of expression and media, assembly and association, and movement and residence. 

 

      Some of the key provisions of the Bill of Rights for the States are summarised below.

 

-          Rights of women include the right to equal pay for equal work; the right to participate equally in public life; the right to own property; and the right to share in the estate of their deceased husbands together with any surviving legal heirs.

-          All levels of government in Southern Sudan must: promote women’s participation by allocating at least 25% of membership of all legislative and executive organs to women; pass laws to combat harmful customs and traditions; and provide maternity and child care services for pregnant and breast-feeding women. (20).

 

-          Rights of children are listed in Article 21. In particular, all levels of government must give special protection to orphans and other vulnerable children.

-          All citizens have the right to education. All levels of government must provide access to education without discrimination; and provide free and compulsory primary education, and free literacy programs. (33)

-          Persons with special needs and the elderly have special rights. All levels of government must guarantee their rights and their participation in society. (34)

-          All levels of government must provide free primary health care and emergency services to all citizens. (35)

-          All citizens have the right to access official information in possession of any level of government in Southern Sudan. (36)

 

-          Ethnic and cultural communities have the right to develop their cultures, practice their beliefs, use their languages, observe their religions, and raise their children accordingly. However, this must be done in line with the ICSS and the law. (37) [*Note: This means that ethnic and cultural communities will not have the right to do any one of the above acts if doing that act will contradict a law, or another provision of the ICSS, including any of the provisions included in the ICSS Bill of Rights.]

Fundamental Objectives and Guiding Principles (Part Three):

 

Guiding Objectives and Principles (Chapter I):

      This Chapter sets out principles that will guide all levels of government and all people in Southern Sudan, on matters including: political and economic objectives; education; culture; family; children and youth; the environment; defence of Sudan; and regional cooperation. A summary of the key provisions is given below.
 

 

 

      Political objectives in Southern Sudan (39):

-         Governments will be guided by decentralisation and devolution of power to the people through levels of government where they can best manage their affairs. 

-         All levels of government will uphold the CPA. 

-         Security and welfare of the people of Southern Sudan is the primary duty of all levels of government.

-         Composition of governments will consider ethnic, regional and social diversity.

 

      Economic objectives in Southern Sudan (40):

-         Guiding principles include: sustainable management and use of natural resources; encouraging a free market economy; involving the people in development plans; promoting technological development; and supporting rural development.

-         GoSS to ensure that wealth is equitably shared among all levels of government.

 

      Education, Science, Art and Culture in Southern Sudan (41):

-         Guiding principles include: promoting education at all levels; recognising cultural diversity; protecting cultural heritage; and preserving the cultures of the people.

-         GoSS to try to make education affordable at secondary and higher levels. 

 

      Family (42):

-         All governments to promote welfare of the family and pass laws for its protection.

-         Children will not be separated from parents or legal caregivers against their will.

 

      Children, Youth and Sports (43):

-
All governments to provide for the welfare of children and youth; promote recreational facilities and sports; and establish popular sports institutions.

 

      Environment (44):

-         All governments to promote energy policies to meet the needs of the people while protecting the environment.

 

Citizenship, Rights and Duties (Chapter II):

         This Chapter sets out the requirements for citizenship; the rights that are conferred on all citizens; and the duties of all citizens (based on Articles 7 and 23 of the INC). 

      Citizenship: Any person born to a Sudanese mother or father has the right to citizenship. All citizens will have the rights included in the INC and the ICSS. (48)
      Duties of citizens: All citizens in Southern Sudan must abide by the ICSS and the laws of Southern Sudan. Article 49 (2) includes a list of duties that apply to all citizens of Southern Sudan.

 

The Decentralized System of Governance (Chapter III):

         This Chapter sets out the levels of government in Southern Sudan and important principles regarding the devolution of powers and the links between the different levels of government (based on Part One, Chapter IV of the INC). The key principles are summarised below.

 

      Levels of government in Southern Sudan (50):
-         Government of Southern Sudan (GoSS) which will exercise authority in respect of the people and the States in Southern Sudan;

-         State Governments which will exercise authority within a State, and render public services through the level closest to the people; and

-         Local Governments, which shall be the closest level to the people.

 

      Devolution of powers (51):
The devolution and exercise of powers will be guided by the following principles:

-         affirming the need for standards of governance at the state and local levels that reflect the unity of Southern Sudan while recognising the diversity of the people;

-         acknowledging the role of the GoSS and the States in promoting the welfare of the people;

-         recognising the need for participation of people at all levels of government; and

-         pursuing good governance through democracy, separation of powers, transparency, accountability and respect for the rule of law.

-
GoSS will respect the powers devolved to the States and Local Government. 

 

      Inter-governmental linkages (52):

-         National Government to be linked to the Southern States through the GoSS.

-         GoSS to be linked to Local Governments through the State Governments.

-         All governments to respect each others’ powers; and to assist each other.

-         Government organs at all levels will not try to exercise powers that have been given to other levels; will coordinate and communicate with other levels; and will respect the status and institutions of other levels of government.

-         Any two or more States can agree on mechanisms for inter-state cooperation. 

 

Government of Southern Sudan (Part Four):

 

         Organs of the GoSS:

-         Legislature

-         Executive

-         Judiciary

 

         Powers of the GoSS:

-
GoSS will exercise the exclusive powers set out in Schedule B; as well as concurrent and residual powers in line with Schedules D, E and F.

 

         Primary responsibilities of the GoSS:

-         implementation of the CPA; 

      exercising authority for the people and States in Southern Sudan; 

      acting as a link between the Southern States and the National Government; and

-         safeguarding the rights and interests of the people of Southern Sudan.
 

 

 

Southern Sudan Legislature (Part Five):

[Note: This Part is based on Part 3 of the Power Sharing Protocol and Part Eleven of the INC.]
 

Establishment, Composition, Powers and Functions of the Southern Sudan Legislature (Chapter I):
         Members of Legislative Assembly to be directly elected to represent territorial constituencies; at least 25% women; and such other members as are determined by law. (58)

      Legislative Assembly may request a Governor of a Southern State to make a statement before it on any important matter concerning his or her State. (79)

 

Interim Provisions for the Southern Sudan Legislative Assembly (Chapter II):
         Before elections, the Legislative Assembly will consist of 170 members appointed by the GoSS President after broad consultation with relevant political forces, with the following allocation of seats: SPLM (70%), NCP (15%) and other Southern political forces (15%). 

 

Southern Sudan Executive (Part Six):

[Note: This Part is based on Part 3 of the Power Sharing Protocol and Part Eleven of the INC.]

 

Southern Sudan Executive and its Powers (Chapter I):

         Southern Sudan Executive will be made up of the President and Vice President of the GoSS and a Council of Ministers.

         The powers of the Executive will be as listed in Schedules B and D, read together with Schedules E and F.

 

President of the GoSS (Chapter II):

         This Chapter sets out a range of matters relating to the GoSS President including: eligibility for office; nomination and election; tenure of office; functions; vacancy of office; immunity and impeachment; and Presidential advisors. The Chapter also includes provisions for the Vice President of the GoSS.

         GoSS President will be elected by the people of Southern Sudan. (97)

         An act of the GoSS President can be challenged in the Supreme Court of Southern Sudan or any other competent court. (106)

         GoSS Vice President will be appointed by the GoSS President subject to approval by two-thirds majority of the Southern Sudan Legislative Assembly. (107)

 

Interim Provisions for the President of the GoSS (Chapter III):

         Before elections, the Chairman of the SPLM will be the GoSS President.

 

Southern Sudan Council of Ministers (Chapter IV):

         This Chapter sets out the establishment of an inclusive Southern Sudan Council of Ministers, to be appointed by the GoSS President in consultation with the Vice President, and approved by a majority of the Southern Sudan Legislative Assembly. At least 25% of the members shall be women. (112)

         The Chapter also sets out the following: functions of the Council of Ministers; appointment and removal of Ministers; responsibility of Ministers; vacancy of office; vote of no confidence against a Minister; and confidentiality of deliberations within the Council of Ministers.

      Council of Ministers will fulfil  functions including receiving reports from State Governors; and deciding whether the Southern Sudan Executive can exercise a particular concurrent or residual power. When it decides to exercise that power, it will tell the relevant State. If the State objects, a committee will resolve the matter, or it will be taken to the Southern Sudan Supreme Court. (115)

      Southern Sudan Ministers will collaborate with Ministers at the State level. (116)

      All government officers must declare their assets and liabilities. State Governors and Ministers and other constitutional office holders must not have any other profession or run any business; or accept any payments from anyone besides the government, while in office. (121)

 

Interim Provisions for the Southern Sudan Council of Ministers (Chapter V):

         Before elections, membership of the Council of Ministers will be allocated after broad consultation with relevant political forces, according to the following percentages: SPLM (70%), NCP (15%) and other Southern political forces (15%). 

 

Judiciary of Southern Sudan (Part Seven):

[Note: This Part is based on Part 3 of the Power Sharing Protocol and Part Eleven of the INC.]

 

Judiciary of Southern Sudan:
      Judicial power in Southern Sudan will be exercised in line with the customs and values of the people, and in line with the ICSS and the law. (126 (1)) [*Note: this means that when exercising their powers, the courts will consider the customs and values of the people. However, they must always act in line with the law and with the provisions of the ICSS, which includes the Bill of Rights.] 

      All government organs and institutions must follow the judgements and orders of the courts of Southern Sudan. (126 (7))

 

      Southern Sudan Judiciary will consist of:

-         The Supreme Court of Southern Sudan;

-         Courts of Appeal; 

-         High Courts;

-         County Courts; and

-         Other necessary courts or tribunals established by law. (127)

 

      Judiciary will be independent of the executive and legislature; the executive and legislative organs at all levels of government must respect the independence of the Judiciary. (128)

      Supreme Court of Southern Sudan will be the highest court in the South. Its powers will include the following:

-         The highest court in the South to decide on matters relating to Southern Sudan or State law, but any decisions about National laws can be reviewed by the National Supreme Court.

-         Decide on disputes that arise under the ICSS and the State Constitutions.

-         Strike down laws of Southern Sudan or the Southern States that contradict the ICSS or the State Constitutions.

-         Resolve disputes between the Southern States, or between the GoSS and the Southern States. (130)

 

      High Court will be the highest court at the State level. The most senior Judge will be the President of the Court, and will be answerable to the State Governor. Decisions of the High Court can be reviewed by the Courts of Appeal of Southern Sudan. (132)

 

      Establishment of County Courts and other courts at lower levels will be determined by law. (133)

 

Public Attorneys and Advocacy in Southern Sudan (Part Eight):

[Note: The details in this Part are based on Part Six of the INC.]

 

      Public Attorneys and Legal Advisors will be employed by the GoSS and the States. However, for the first four years of the Interim Period, State Public Attorneys and Legal Advisors will be employed by the Southern Sudan Ministry of Legal Affairs and Constitutional Development (MoLACD). (138 , 139)

      MoLACD will be the prosecutor for Southern Sudan and the States. (138 (2))

      MoLACD will review all contracts or agreements that the GoSS or a Southern State has an interest in. (138 (5) (a))

      Legal advice from MoLACD must be followed by all organs of government. (138 (6))

 

Southern Sudan Civil Service, Independent Institutions and Commissions (Part Nine):

 

The Southern Sudan Civil Service (Chapter I):

         This Chapter sets out basic guidelines for the Southern Sudan Civil Service and establishes the Southern Sudan Civil Service Commission, which will guide and coordinate State Civil Service Commissions and hear appeals against decisions of State Civil Service Commissions. (144)

         Southern Sudan Employees Justice Chamber will also be established, to consider complaints from Southern Sudan Civil Service employees. (145)

 

Independent Institutions and Commissions (Chapter II):

         GoSS will establish the institutions and commissions in the CPA, the INC and the ICSS; and any other necessary institutions that conform to its powers. 

         Women will have at least 25% of total membership of all such institutions. (146)

 

Southern Sudan Anti-Corruption Commission (Chapter III):

         Southern Sudan Anti-Corruption Commission will perform functions including investigating corruption and government malpractices like favouritism.

 

Southern Sudan Human Rights Commission (Chapter IV):

      Southern Sudan Human Rights Commission will perform functions including: making sure that all levels of government act in line with international and regional human rights treaties; monitoring the enforcement of the rights and freedoms in the ICSS; and investigating complaints about breaches of human rights. (149 and 150)

      The Commission can require government representatives to appear before it or to give it relevant documents. (149 (4))

 

Southern Sudan Public Grievances Chamber (Chapter V):

         Southern Sudan Public Grievances Chamber will consider complaints about government institutions in Southern Sudan. (151)
 

Southern Sudan Relief and Rehabilitation Commission (Chapter VI):

         Southern Sudan Relief and Rehabilitation Commission will assist people returning to Southern Sudan. (152)
 

Demobilisation, Disarmament and Re-integration Commission (Chapter VII):

         Southern Sudan Demobilisation, Disarmament and Re-integration Commission will assist in incorporating ex-soldiers into other regular forces, civil service, other civil institutions, or society. (153)

 

Armed Forces, Law Enforcement Agencies and Security (Part Ten):

[Note: This Part is based on Part Nine of the INC and various sections of the Agreement on Permanent Ceasefire and Security Arrangements Implementation Modalities.]

 

Armed Forces in Southern Sudan (Chapter I):

         Sudan National Armed Forces will be made up of the separate forces of the SPLA, the Sudan Armed Forces (SAF), and the Joint / Integrated Units (JIUs).
         SPLA and JIUs will make up the National Armed Forces in Southern Sudan. 
         JIUs will consist of equal numbers from the SAF and the SPLA and will fall under the command of the Joint Defence Board (JDB).
 

The Sudan People’s Liberation Army (Chapter II):

         This Chapter sets out the mission and duties of the SPLA; command and control; and funding sources. It also affirms that the GoSS will enforce the permanent ceasefire in the CPA and that all persons in Southern Sudan will respect the ceasefire. (161)

 

Law Enforcement Agencies and Security Service in Southern Sudan (Chapter III):
      Police of Southern Sudan at Southern Sudan and State levels; headed by Inspector-General of Police; and governed by the ICSS and the law. (162)

      Prisons Service of Southern Sudan at Southern Sudan and State levels; headed by Director-General; functioning will be regulated by law. (163)

      Wildlife Service of Southern Sudan at Southern Sudan and State levels; headed by Director-General of Wildlife; functioning will be regulated by law. (164)

      Fire Brigade Service of Southern Sudan at all levels of government in Southern Sudan; headed by Commissioner of Fire Brigade; functioning will be regulated by law. (165)

      Security Committees at all levels of government in Southern Sudan. Composition and functions will be determined by the National Security Act. (166 (1))

      National Security Service Offices at Southern Sudan and State levels. Composition and functions will be determined by the National Security Act. (166 (2))
 

     The States, Local Government, Traditional Authority and Abyei Area (Part Eleven):

[Note: This is the most important part of the ICSS for the Southern States. This Part is based on Part Twelve of the INC and Part 4 of the Power Sharing Protocol. The model state constitution further expands on these details.]

 

States of Southern Sudan (Chapter I):

 

      General Provisions (167):


-
Southern Sudan will be decentralised and composed of ten States.

-         State boundaries, names and capitals can only be changed by a decision of the National Council of States.

      State Organs (168):

-
Each state will have:



-
Legislative, Executive and Judicial Organs, which will function in line with the ICSS, the INC and the State Constitution.


-
Exclusive executive and legislative powers as set out in Schedule C.

-
Residual powers over matters within State borders that are not within the exclusive powers of the National Government or the GoSS.

-         Each State will promote and empower Local Government.

-         Local Government functioning will be conducted in line with the State Constitution and the law.

-         Women will be given at least 25% of the positions in each legislative and executive organ of each State.

      State Executive (169):
-
State Executive to be headed by State Governor elected by the people of the State.

-
State Governor will appoint the State Council of Ministers in line with the State Constitution. 

-
Each State to have a Deputy Governor, to be appointed by the State Governor. 

-
State Ministers will be accountable to the State Governor and the State Legislature, and can be removed by the Governor or by a vote of two-thirds of the State Legislature.

 

 

      State Legislative Assembly (170):
-         State Legislative Assembly to be composed of members elected in line with the State Constitution and the law.

-         State Legislature will prepare and adopt the State Constitution, provided that it conforms to the ICSS, the INC, and the CPA.

-
State Legislature can pass a vote of no confidence in the Governor by a three quarters majority. If a vote of no confidence is passed, a new Governor will be elected within sixty days. The new Governor will serve for the rest of the original term. If the previous Governor is re-elected, the State Legislature will be dissolved and a new State Legislature will be elected within sixty days. A vote of no confidence cannot be passed before the Governor has spent twelve months in office.

-         State Governors and members of State Councils of Ministers and Legislatures will be given certain immunities in the law.

-         State Legislature will decide its rules of procedure; appoint its committees; and elect its speaker and other officers.

 

      State Judiciary (171):
-
State Constitution will provide for the following courts:


-
High Courts;


-
County Courts; and


-
Any other courts or tribunals as set out in the law.

-
State courts can hear civil and criminal cases about State, Southern Sudan and National laws, but a right of appeal will exist as outlined in the ICSS. [Note: A right of appeal exists to the National Supreme Court on any decision about a National law. See Article 130(1)(a).]

-
Southern Sudan laws will determine the procedures to be followed in cases relating to Southern Sudan laws. 

-         State Constitution and State laws will set out the appointment, removal and terms of service of judges; guarantees for the State Judiciary to be independent; and certain immunities of judges. [Note: Before the establishment of the State Judiciaries within four years of the Interim Period, State Judges and Magistrates will be employees of the Southern Sudan Judiciary. See Article 172 (3).]

-         Each State will decide on the powers of its customary law courts.

-         The structures and powers of the State courts must conform to the provisions of the ICSS and the State Constitution.

-         Women should be well represented in the State Judiciary.

 

      Interim Provisions for States (172):






       
-
Before elections, in the Southern States the seats and positions of the Legislatures and Executives will be allocated as follows: 

-          SPLM will hold 70%

-          20% will be filled by other Southern Sudan political forces

-          NCP will hold 10%

 

-
Before elections, Governors of Southern States will be appointed by the GoSS President in consultation with the GoSS Vice President.

-
NCP will nominate the Governor of one Southern State, and the Deputy Governor of a different Southern State. 

 

Local Government (Chapter II):

 

      Local Government (173):
-         States will pass laws on a system of Local Government based on urban and rural councils. However, for the initial establishment of a Local Government system throughout Southern Sudan, the GoSS will pass the necessary laws.

-
GoSS President will set up a Local Government Board to review the Local Government system in Southern Sudan and to recommend action.

-         Local Councils will be established by law, taking into account the size of territory; population; economic strength; common interest of the communities; and administrative effectiveness.

-         Local Government levels will be County, Payam and Boma in rural areas; and City, Municipal and Town Councils in urban areas.

-         Purposes of Local Government will include: establishing Local Government institutions as close to the people as possible; encouraging the involvement of communities in the matters of Local Government; incorporating the role of traditional authorities in the Local Government system; and involving communities in decisions relating to use of natural resources in their areas. 

-         Local Governments will have power to charge fees and taxes in line with the law.

 

      Traditional Authority (174):
-
ICSS recognises the role of traditional authority, according to customary law.
-
Traditional authority will function in line with the ICSS and the law. 
-
The courts will apply customary law in line with the ICSS and the law. 
-
[Note: While Article 174 recognises the role of traditional authority and customary law, it must function and be applied in line with all laws in Southern Sudan and with the provisions of the ICSS – which includes all of the provisions in the Bill of Rights. This means that traditional authority and customary law will be required to comply with all of the rights and freedoms included in the Bill of Rights, including the rights of women and children.]
 

      Role of Traditional Authorities (175):


-
State laws will provide for the role of traditional authority at the Local Government level on matters affecting local communities.
-
Laws of Southern Sudan and the States will set out the establishment, composition and functions of Councils of Traditional Authority Leaders.

 

Abyei Area (Chapter III): 

         Abyei will have special administrative status in which Abyei residents will be citizens of both Southern Kordofan and Warrap State.

         At the same time as the referendum for Southern Sudan, Abyei residents will vote in a separate referendum on whether Abyei should keep its special administrative status in the north or be part of Warrap State.

 

Linkages and Cooperation with the Neighbouring Northern States (Chapter IV):

         The GoSS and the Southern States can cooperate with the Northern states. 
 

Finance and Economic Matters (Part Twelve):

[Note: This Part is based on the finance and economic matters section of the INC (Part Thirteen) and the Agreement on Wealth-Sharing. In order to minimise duplication, these details are not repeated below unless they are particularly important for the Southern States. Instead, an outline of the Chapters in this Part is provided, and references are given to the appropriate sections of the INC and CPA. Where any additional details have been added to the ICSS that are particularly important for the States, they have been noted below.]

 

Guiding Principles for Development and Equitable Sharing of Common Wealth (Chapter I):

         This Chapter is based on the guiding principles for equitable sharing of resources and wealth set out in the Agreement on Wealth-Sharing (Part 1) and in Article 185 of the INC.

      GoSS will support economic development based on the principle of subsidiarity and devolution of government powers to the people at levels where they can best manage their own affairs. (179 (1))

      Sharing of resources will be based on the idea that all States, communities and areas are equally entitled to development. (179 (5))

      Resources will be allocated in a way that will allow each level of government to fulfil its responsibilities. (179(6))

      GoSS will provide financial transfers to all governments in Southern Sudan. (179 (7))

      No level of government will withhold resources that are owed to another level of government. Any level of government can take proceedings in the Supreme Court of Southern Sudan in the case of a dispute. (179 (10))
Land and Natural Resources in Southern Sudan (Chapter II):

         This Chapter is based on the agreed principles on ownership of land and natural resources in the Agreement on Wealth-Sharing (Part 2) and Articles 186-189 of the INC. The most important provisions for the States are in Article 180, summarised below.

      Regulation of land ownership, land use and land rights will be a shared power exercised at the appropriate level of government. 
      Land rights on GoSS land will be exercised by the appropriate level of government, which will recognise customary land rights under customary land law.
      All levels of government will start a process to change relevant laws to include customary laws and practices, local heritage and international practices.
      All lands traditionally held or used by local communities will be defined, held, managed and protected by law.
      Customary seasonal access rights to land will be respected in line with customary law, as long as they are regulated by the States taking into account the need to protect agricultural production and community peace and harmony. 
      People and communities will be consulted regarding decisions to develop below-ground natural resources in areas where they have land rights; and they will share in the benefits of that development.
      People and communities will be entitled to fair compensation when their land is taken or used for extracting below-ground natural resources.
Framework for Petroleum Development and Management in Southern Sudan (Chapter III):
  

         This Chapter is based on the agreed principles on oil resources in the Agreement on Wealth-Sharing (Parts 3 and 5) and Articles 190-192 of the INC. It is of particualr importance for the oil producing States in Southern Sudan. 

         GoSS and oil producing States in Southern Sudan will be represented in the National Petroleum Commission in line with Article 191 of the INC.
         GoSS and governments of oil producing States will take part in management of the petroleum sector in consultation with relevant communities.

         GoSS and governments of oil producing states will set priority areas for petroleum development and make recommendations to the National Petroleum Commission taking into account: the impact on the environment; the effect on traditional and community land rights; the expected economic benefits; and the necessary production facilities and the transportation system to be put in place.

         Petroleum development must ensure that: the interests of the people are protected; environmental laws and policies are not breached; land rights are protected; communities in affected areas can have a say through their State representatives on the National Commission; and international standards are complied with.

         GoSS and oil producing states are responsible for ensuring the sustainable use of petroleum resources in Southern Sudan. (See Article 183)
 

Sources of Revenue in Southern Sudan (Chapter IV):

         This Chapter is based on the agreed principles for sharing non-oil revenue and the distribution of national revenue in the Agreement on Wealth-Sharing (Parts 6 and 7) and Articles 193-196 of the INC.

      The crucial provision for the States is the list of the sources of revenue for the States, including: state property taxes, service charges, licenses, state personal income tax, levies on tourism, state share of oil revenues, state government projects, state nature parks, stamp duties, agricultural taxes, grants in aid, excise duties, border trade charges, loans; and borrowing. (186)

 

Fiscal and Financial Institutions in Southern Sudan (Chapter V):

         This Chapter sets out the functions of the Southern Sudan Revenue Fund; the Southern Sudan Fiscal and Financial Allocation and Monitoring Commission; and the Southern Sudan Reconstruction and Development Fund. The Chapter is based on the agreed principles in Parts 8 and 15 of the Wealth-Sharing Agreement, and Articles 197-200 of the INC.

      Southern Sudan Revenue Fund will hold all revenue collected for or by GoSS. (187)

      Southern Sudan Fiscal and Financial Allocation and Monitoring Commission will ensure that resources are allocated fairly from the GoSS to the State and Local Governments. Commission will include the State Ministers of Finance. (188)

Banking in Southern Sudan (Chapter VI):

         This Chapter is based on the agreed principles on monetary policy, banking and currency in the Agreement on Wealth-Sharing (Part 14) and Articles 201-203 of the INC.

         Southern Sudan will set up a conventional banking system. (190)

         Bank of Southern Sudan will be a branch of the Central Bank of Sudan. (191)
      GoSS and State Governments can borrow money with the approval of the relevant Legislature. GoSS and Bank of Southern Sudan will not be required to guarantee loans taken out by any State government. (193)
      Foreign loans must conform to the rules set by the Central Bank of Sudan. (193)
 

Accounting Standards (Chapter VII):

         This Chapter is based on the agreed principles for accounting standards and procedures and fiscal accountability in the Agreement on Wealth-Sharing (Part 12) and Articles 204 and 205 of the INC.

      All government levels must comply with accepted accounting procedures to ensure that public funds are spent according to the government budget. (194 (1))
      All government levels must keep all income in public accounts. (194 (2))
      Southern Sudan Audit Chamber will supervise the finances and review the accounts of all levels of government in Southern Sudan. (195)

 

Interstate Trade and Commerce (Chapter VIII):

         This Chapter is based on based on the interstate commerce principles in the Agreement on Wealth-Sharing (Part 9) and Article 206 of the INC.

      Laws must not restrict free trade and commerce between the States or the Local Governments in Southern Sudan.

Transitional Provisions for Finance and Banking (Chapter IX):

         This Chapter includes sections on circulating currencies and government liabilities and assets, based on the agreed principles in the Agreement on Wealth-Sharing (Parts 10, 11 and 14), and Articles 207-209 of the INC.

         Until the Central Bank issues a new currency, the circulating currencies in Sudan will be recognised. (197)

      Any debt owed by a level of government in Southern Sudan must be repaid by that level of government. (198 (1))
      Government assets will be fairly divided between the levels of government. (198 (2))
 
Natural Disasters (Part Thirteen):
        This Part gives the GoSS President (in consultation with the Southern Sudan Legislative Assembly) the power to take necessary action to deal with a situation caused by a natural disaster or an epidemic in Southern Sudan. It also sets out the procedure for declaring a state of emergency.
 

Census and Elections (Part Fourteen):

[Note: This Part is based on the agreed principles in the Power Sharing Protocol (Part 1) and Articles 214-218 of the INC.]

 

Census and Statistics (Chapter I):

         Southern Sudan Centre for Statistics and Evaluation will conduct population census by the end of the second year of the Interim Period in coordination with the Central Bureau of Statistics. (200-1)

 

Elections in Southern Sudan (Chapter II):
      General elections will be held at all levels of government no later than the end of the fourth year of the Interim Period. (202)


         GoSS President or Southern Sudan Legislative Assembly (by vote of more than half its members), can refer any matter of public interest within the powers of the GoSS to a referendum. The matter will be approved by a result of more than half of the votes cast. (203)

 

Interim and Miscellaneous Provisions (Part Fifteen):
        This Part is similar to Part Seventeen of the INC. It contains various provisions including the coming into force of the ICSS; the procedure for changing the ICSS; and transitional provisions to cover the period when the new structures of government are being put into place. 
         ICSS can only be changed by a vote of two thirds of the Southern Sudan Legislative Assembly, and only if the proposed changes were introduced at least two months before the vote. (206)

         All provisions of the CPA are deemed to be incorporated into the ICSS. (207)

 

Schedules attached to the ICSS:

[Note: The ICSS Schedules are attached at the end of this guide.]

 

      The Schedules attached to the ICSS are very closely based on the Schedules attached to the INC and the Power Sharing Protocol. The Schedules outline the division of powers between the different levels of government. 

 

      Schedule C is the most important for the States, because it contains a list of powers that are exclusive to the State Governments, meaning that only the State Governments can exercise these powers. The States should also be aware of the powers that they might be able to exercise under Schedules D and E.  

 

         Schedule A: Exclusive powers of the National Government:


-
List of 38 areas that the National Government has exclusive power over, including: national defence; foreign affairs; passports; immigration; national police; national lands and national natural resources; national economic policy; and the national budget.

 

         Schedule B: Exclusive powers of the GoSS:


-
List of 22 areas that the GoSS has exclusive power over, including: Southern Sudan police, prisons and wildlife services; reconstruction and development of Southern Sudan; Southern Sudan budget; any power that a State requests the GoSS to exercise on its behalf; and any matter listed in Schedule D that can not be dealt with effectively by a single State and requires GoSS regulation.

 

      Schedule C: Exclusive powers of the State Governments:


-
List of 45 areas that the State Government has exclusive power over, including (but not limited to) the following: the State Constitution (subject to compliance with the ICSS and the INC); State prisons; Local Government; State Civil Service; the State Judiciary; State land and State natural resources; religious matters; health care; enforcement of State laws; primary and secondary education; traditional and customary law; and the State finances and budget.

 

      Schedule D: Concurrent powers: 

-
List of 32 areas of power that are shared powers of the National Government, the GoSS, and State Governments, including: economic and social development in Southern Sudan; tertiary education; delivery of public services; environmental management; women’s empowerment; and the regulation of land ownership, land use and land rights.

-
Because these powers are shared among the levels of government, there is a chance that two (or more) levels of government might pass separate laws about the same issue, which say contradictory things. 

-
For this reason, Schedule F explains how to deal with conflicts relating to the concurrent powers listed in Schedule D.

 

      Schedule E: Residual powers:

-
Any powers that have not already been listed in Schedules A, B, C or D are called “residual powers” – they are all of the other government powers that are left over after some specific powers were assigned in Schedules A, B, C and D.


-
Schedule E sets out the procedure for deciding which level of government will exercise any particular “residual power”. The decision will be made depending on the nature of the power.


-
If the power relates to a national matter or can not be regulated by a single State, then the power will be exercised by the National Government.

      If the power relates to a matter that is usually exercised by the State or Local Government, then the power will be exercised by the State Government. 

-
If the power relates to a matter that should be regulated at the Southern Sudan level, then the power will be exercised by the GoSS. 

 

 

 

      Schedule F: Resolution of Conflicts in Respect of Concurrent Powers:

- 
If there is a conflict between a Southern Sudan law and/or a State law and/or a National law, relating to a matter that is listed as a concurrent power under Schedule D, then Schedule F sets out how to resolve that conflict.

-
The law that will prevail will be the one that deals most effectively with the subject matter of the law, taking into account the following: 

      the need to recognise the sovereignty of the Nation while also allowing for the autonomy of Southern Sudan and the States; 

-
whether there is a need for regulation at the National or Southern Sudan level; 

      the principle of subsidiarity; and 

-
the need to promote the welfare of the people and to protect each person’s human rights and fundamental freedoms.

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ATTACHMENT: Schedules from the ICSS

 

SCHEDULES

 

Schedule (A)

National Powers

 

The exclusive legislative and executive powers of the national level of government shall be as follows:

 

1.  
National Defence, National Security and Protection of the National Borders;

2. 
Foreign Affairs and International Representation;

3.  
Nationality and Naturalization; 

4.  
Passports and Visas;

5. 
Immigration and Aliens;

6. 
Currency, Coinage and Exchange Control;

7. 
Constitutional Court and other National Courts;

8. 
National Police (including Criminal Investigation Department – CID, coordination of international, regional and bilateral criminal matters, and standards and regulations including the standards for training the police in the National Capital);

9.  
The fixing of and providing for salaries and allowances of civil and other officers of the National Government;

10.  
Postal Services;

11. 
Civil Aviation;

12. 
Maritime shipment;

13.  
Beacons;


14.  
Navigation and Shipment;

15. 
National Lands and National natural resources;

16. 
Central Bank, the Incorporation of National banks and issuing of paper money;

17.  
Bills of Exchange and Promissory Notes;

18.  
Weights, Measures and Standards, Dates and Standards of Time;

19. 
Meteorology;

20. 
Establishment and Maintenance of National Prisons;

21. 
National Institutions as envisaged under the Peace Agreement or as set forth in this Constitution;

22.  
Customs, Excise and Export Duties;

23. 
Intellectual Property Rights, including Patents and Copyright;

24. 
National Flag, National Emblem and National Anthem;

25. 
Signing of International Treaties on behalf of the Republic of the Sudan;

26. 
National Debt and borrowing on public credit;

27. 
National Census, National Surveys and National Statistics;

28. 
National States of Emergency;

29. 
International and Inter-State Transport, including roads, airports, waterways, harbours and railways;

30. 
National Public Utilities; 

31. 
National Museums and National Heritage Sites;

32. 
National Economic Policy and Planning;
33. 
Nile Water Commission, the management of the Nile Waters, trans-boundary waters and disputes arising from the management of interstate waters between Northern states and any dispute between Northern and Southern states;
34. 
National information, publications, telecommunications regulations; 

35. 
National Taxation and National Revenue Raising;

36. 
National Budget;

37. 
Laws providing for National elections and their supervision by the National Elections Commission; and

38. 
Issuance of National Identity Card.

 

 

Schedule (B)

 Powers of the Government of Southern Sudan

 

The exclusive legislative and executive powers of Government of Southern Sudan shall be as follows:
 

1.  
The adoption and amendment of the Constitution of the Government of Southern Sudan;

2. 
 
Police, Prisons and Wildlife Services;

3. 
 
Security and military forces during the Interim Period;

4.  
Legislation relating to the Government of Southern Sudan structures for the delivery of services at all levels of Government of Southern Sudan; 

5.  
Borrowing of money on the sole credit of the Government of Southern Sudan within the national macro-economic policy;

6.  
Planning for Southern Sudan Government services including health, education, and welfare, etc;

7.  
The appointment, tenure and payment of Government of Southern Sudan (GOSS) officers and civil servants;

8.  

Development of financial resources for the Government of Southern Sudan;

9.  
The co-ordination of Southern Sudan services or the establishment of minimum Southern Sudan standards or the establishment of Southern Sudan uniform norms in respect of any matter or service referred to in Schedule C or Schedule D, read together with Schedule E, with the exception of Item 1 of Schedule C, including but not limited to, education, health, welfare, police (without prejudice to the National Standards and Regulations), prisons, state public services, such authority over civil and criminal laws and judicial institutions, lands, reformatories, personal law, intra-state business, commerce and trade, tourism, environment, agriculture, disaster intervention, fire and medical emergency services, commercial regulation, provision of electricity, water and waste management services, local Government, control of animal diseases and veterinary services, consumer protection, and any other matters referred to in the above Schedules;

10.  
Any power that a state or the National Government requests the Government of Southern Sudan to exercise on its behalf, subject to the agreement of the Government of Southern Sudan or that for reasons of efficiency the Government of Southern Sudan itself requests to exercise in Southern Sudan and that other level agrees;

11.  
Referenda in Southern Sudan on matters affecting Southern Sudan within the competencies of Southern Sudan Government; 

12.  
Taxation and revenue raising in Southern Sudan;

13.  
Southern Sudan Budget;

14.  
Public utilities of Government of Southern Sudan;

15.  
Government of Southern Sudan flag and emblem;

16.  

Reconstruction and development of the Southern Sudan;

17. 
Government of Southern Sudan information, publications, media and telecommunications utilities;

18.  
Rehabilitation and benefits to disabled war veterans, orphans, widows and care for the dependents of deceased war fallen heroes;

19.  
Any matter relating to an item referred to in schedule D that cannot be dealt with effectively by a single state and requires Government of Southern Sudan legislation or intervention including, but not limited to the following:-

 

(1)  
Matters relating to businesses, trade licenses and conditions of operation;

(2)       Natural resources and forestry;

(3)  
Town and rural planning;

(4)  
Disputes arising from the management of interstate waters within Southern Sudan;

 (5)      Fire fighting and ambulance services;

(6)       GOSS reformatory institutions;

(7)       Firearms licenses within Southern Sudan; and

(8)       Government of Southern Sudan recreation and sports.

 

20.  
Such matters relating to taxation, royalties and economic planning as is specified in the Agreement on Wealth Sharing;

21.
Southern Sudan census and statistics within the competence of the Southern Sudan Government;

22. 
Issuance of identity cards within Southern Sudan, driving licenses and any other appropriate documentation.

 

 

Schedule (C)

 Powers of States

The exclusive executive and legislative powers of a state of the Sudan shall be as follows:- 

 

1.
The Constitution of the state, subject to compliance with the National Constitution, and, as relevant, the Constitution of Southern Sudan;

2.
State Police, prisons;

3.
Local Government;

4.
State information, state publications and state media;

5.
Social Welfare including state pensions;

6.
The Civil Service at the state level;

7.
The State Judiciary and administration of justice at state level including maintenance and organization of state Courts, and subject to national norms and standards, civil and criminal procedure; 

8.
State Land and state Natural Resources;

9.
Cultural matters within the state; 

10.
Regulation of religious matters;

11.
Internal and external borrowing of money on the sole credit of the state within the National macro-economic framework;

12.
The establishment, tenure, appointment, and payment of state officers;

13.
The management, lease and utilization of lands belonging to the 
state;

14.
The establishment, maintenance and management of reformatory institutions;

15.
The establishment, regulation, and provision of health care, including hospitals and other health institutions;

16.
Regulation of businesses, trade licenses, working conditions, hours, and holidays within the state;

17.
Local works and undertakings;

18.
Registration of marriage, divorce, inheritance, births, deaths, adoption and affiliations;

19.
Enforcement of state laws;

20.
Statutes enacted under the penal law power, save for the penalization for the breach of National laws relating to the national competencies;

21.
The development, conservation and management of state natural resources and state forestry resources;

22.
Primary and secondary schools and education administration in regard thereto; 

23.
Laws in relation to agriculture within the state;

24.
Airstrips other than international and national airports within civil aviation regulations;

25.
Intrastate public transport and roads;

26.
Population policy and family planning;

27.
Pollution control;

28.
State statistics, and state surveys;

29.
State referenda; 

30.
Charities and endowment;

31.
Quarrying regulations;

32.
Town and rural planning;

33.
State cultural and heritage sites, state libraries, state museums, and other historical sites;

34.
Traditional and customary law;

35.
State finances;

36.
State irrigation and embankments; 

37.
State Budget;

38.
State archives, antiquities, and monuments;

39.
Direct and indirect taxation within the state in order to raise revenue for the state;

40.
State public utilities;

41.
Vehicle licensing;

42.
Fire fighting and ambulance services;

43.
Recreation and sport within the state;

44.
Firearms Licenses; and

45.
Flag and emblem of the state.

 

Schedule (D)

 Concurrent Powers

The National Government, the Government of Southern Sudan and state governments, shall have legislative and executive competencies on any of the matters listed below:-

1.  
Economic and Social Development in Southern Sudan;

2.  
Legal and other professions and their associations;

3.  
Tertiary education, education policy and scientific research;

4.  
Health policy;

5.  
Urban development, planning and housing;

6.  
Trade, commerce, Industry and industrial development;

7.  
Delivery of public services;

8.  
Banking and insurance;

9.  
Bankruptcy and insolvency;

10.  
Manufacturing licenses;

11.  
Airports, only with respect to the Government of Southern Sudan in accordance with Civil Aviation standards and regulations;

12.  
River transport;

13.  
Disaster preparedness, management and relief and epidemics control;

14.  
Traffic regulations;

15.  
Electricity generation and water and waste management;

16.  
Information, Publications, Media, Broadcasting and Telecommunications;

17.  
Environmental management, conservation and protection; 

18.  
Relief, Repatriation, Resettlement, Rehabilitation and Reconstruction;

19.  
Without prejudice to the National Regulation, and in the case of Southern states, the regulation of Government of Southern Sudan, the initiation, negotiation and conclusion of International and Regional Agreements on culture, sports, trade, investment, credit, loans, grants and technical assistance with foreign governments and foreign non-governmental organizations; 

20.  
Financial and economic policies and planning;

21. 
Women’s empowerment;

22.  
Gender policy;

23.  

Pastures, veterinary services, and animal and livestock diseases control;

24. 
Consumer safety and protection;

25.  
Residual powers, subject to schedule E;

26.  
Mother, Child protection and care;

27.  
Water Resources other than interstate waters; 

28.  
Notwithstanding Schedules A, B and C, such matters relating to taxation, royalties and economic planning;

29.  
Southern Sudan and state Courts responsible for enforcing or applying National laws;

30.  
Such matters relating to taxation, royalties and economic planning as a matter or matters in regard to which the Government of Southern Sudan is accorded concurrent authority;

31.  
Human and animal drug quality control; and

32.  
Regulation of land tenure, usage and exercise of rights in land.
Schedule (E)

 Residual Powers

The residual powers shall be dealt with according to its nature (e.g., if the power pertains to a national matter, requires a national standard, or is a matter which cannot be regulated by a single state, it shall be exercised by the National Government.  If the power pertains to a matter that is usually exercised by the state or local government, it shall be exercised by the state). Where a matter is susceptible to Southern Sudan regulation, in respect of the states of Southern Sudan, it shall be exercised by the Government of Southern Sudan. 

 

Schedule (F)

 Resolution of Conflicts in Respect of Concurrent Powers

If there is a contradiction between the provisions of Southern Sudan law and/or a state law and/or a National law, on the matters referred in Schedule D, the law of the level of government which shall prevail shall be that which most effectively deals with the subject matter of the law, having regard to:-

1.
The need to recognize the sovereignty of the Nation while accommodating the autonomy of Southern Sudan or of the states;

2.
Whether there is a need for National or Southern Sudan norms and standards; 

3.
The principle of subsidiarity; and 

4.
The need to promote the welfare of the people and to protect each person’s human rights and fundamental freedoms.

 

 

